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~ THANY 35 Seven separale const-

:ztional amendragnts may be

considered in the 105th Con-
aress—the most in a single Congress since
the Firsl Congress adepied the Bill of
Rights. These proposals on balancing the
hudgel. term limits. flag desecration. vic-
tims rights. school prayer. supermajonity
voles (o increase taxes. and elimination of
autornatic birthright ciuzenship were either
comsidered last Congress ot identified as
priorities in the Republican platform.

They aH have a certain superficial appeal.
After al. who among us supports perpetual
deficit spending or would condone those
who burn the nation’s flag? And what lepis-
Jator doesn't want to give victims of crime a
greater role in the criminal justice process?
But each of these proposed constitutional
amendments also has far more wide-rang-
ing and dangerous ramifications than may
be irmediately apparent.

FOUR STANDARDS

Before we approve any amendment to the
Constifution, we should assure ourselves that
the amendment is justified, will not have
unintended and adverse consequences, 13
readily understood and enforceable, and is
consistent with our constitutional values.
When measured against these standards, all
the amendments expected to be considered
this Congress come up well short.

1. Is there a compeliing and clear need
to amend the Constitution?

Although there is near ynanimous support
among legistators for providing victims of
crime with a more meaningful role in the
criminal justice
process, it's not
clear that the pro-
posed  victims’
rights amendment is
the most appropri-
_ate way to identify and protect those rights.
Twenty-nine states have already aliered their
constittions to specifically protect victims,

and all of the semaining states as well as the
federal government have adopted some form
of statutory victims® rights protection.

So why the need to alter the nation’s
founding charter? For some changes, a con-
stitutional amendrnent (rather than mere
stamory reform) is needed to overcome 2

sed conflict between a victim'’s state-
granted right 10 atiend and participate in
trial proceedings and the defendant’s con-
stitutional right to due process and a fair
mial, that is, the right to be confronted with
witnesses who are not biased as a result of
having considered testimony offered at trial
by other wifnesses.

But to date, no Supreme Coust or other
federal appellate decision has found any
such condlict to exist. )

Others argue that a constittional amend-
ment is necessary to establish a minimum
federal floor of victims’ rights, Bat if this is

f e case, il’s unclear why the amendment
permits the states to define many of the
types of crimes subject to the new constitu-
tional protections or to carve out wide-rang-
ing “public safety” exceptions to the entire
amendment. As a result. the victims' rights
amendment would result in a paichwork of
varying state laws. just as we have today.

Still others believe a constitutional
amendment is needed 1o serve as a symbol
of our concem for victims and their fami-
lies. Although this argument has a certam
emotional appeal. it's a justification without
fimitation. [f symbolism is the principal
rationale for the victims’ rights amendment,
why aren't we aiso seeking 2 copsumuonal
amendment protecting such important
objectives as good education of a ¢lean
environment?

The proposed flag desecration amend-
ment also strikes me as very much of a
“sotution in search of a problem.” Amend-
ment advocates can point 1o no outbreak of
disrespect for the flag in recent years,
Mareover, most incidents of flag burming
can be successhilly prosecuted today under
laws relating to thefi, vandalism, and tres-
passing. And any remaining gaps can be
cured through ordinary legislation that
seeks 10 prohibit flag desecration based on
the "fighting words™ exception 1o the First
Amendment, without resorting 1o the first-
ever modification to the Bill of Rights. By
propounding a constitutional amendment
under these circumstances, we succeed only
in triviatizing the Constitution and offering
those who disparage the flag their uftimate
victory—the elevation of a symbol of free-
dom over freedom itself.

2. Is the amendment likely to have any
adverse, unintended consequences?

The birthright cisizership proposal illus-
trates the problems that can arise from the
unintended consequences of constimutional
amendments. The porpose of the amend-
ment—seducing the incentives of undoca-
mented aliens to cross our border iHegally—
is understandable. But the cost—repealing
the 14th Amendment’s birthright-citizenship
clauge—is unacceptable,

The birthright-citizenship clause was

specifically intended 10 overturn the
apartheid-like Dred Scorr decision (1837),
which excluded Afnican-Americans bom in
the United States from citizenship. The
concern then—as it should be now—is that
tying the citizenship status of children to
their parents creares a permanent underclass
with no legal rights and ne allegiance to
this country. Children born in the United
States would be denied access to medical
care and unable to report legal abuses 10 the
authotities for fear of deporwation. This is
why the late Barbara Jordan, in her last
statement as chairwoman of the
Imemigration Comenission, declared, “To
deny birthright citizenship would derail
[the] engine of American liberty.”

The balanced budget amendment woukd
also carry unacceptable costs, not the least of
which is its failure 10 protect the Social
Securiry trust fund. As House Judiciary
Chairman Henry Hyde (R-I1.) acknowledged
tast Congress: “H you exclude [from] receipts
the reverues that are received by the Social
Security System from computing the total
revenues of the government, if vou will take
that out of the equation, then the cuts that are
necessary 10 reach a batanced budget become
draconian.” Siwkce the balanced budget
amendment introduced this Congress inchu-
ed no carve-out for social security, this means
that when the baby boomers retire, we'll have
no funds available to pay their Social
Security benefits—she surplus will already
have been used to balance the budger. In
other words, there will be a constinstional
mangdate to balance the budget on the backs
of our senior citizens.

The balanced budget amendment would
also mandate what economists refer to as
pro-cyclical economic behavior. When the
next recession arrives and 1ax revenues fall,
we will be forced to raise taxes or cut enti-
tiernent payments to balance the budget.
This conld lead 1o a downward cycle of
economic contraction, as was the case in

the early 19305 when President Herbert
Hoover vainly tried to balance the nation’s
books in the face of the Depression.

3. s the amendment eastiy understood
and entorceable?

Anether problem presented by the bal-
anced budger amendment is that jis terms
are both unclear and unenforceable—in
effect providing for a constitetional "right”
with no meaningful remedy. The terms of
the amendment—requiring that “outlays”
do not exceed “receipts —are easily sub-
ject 1o evasion. One obvicus dodge is sell-
ing off federal assets and leasing them back
10 generate sufficient cash o temporarily
sliminate 2 budget shorefall, Moregver. in
the same way siates avoid their own bal-
anced budget requirements by bomowing
through “special purpose” capital funds. the
federal government could paper over its
own red ink by wking certain expenditures
“off budget” {e.g., costs incurred by gov-
ernment corporations, such as the Federal

Deposit Insurance Corp. and Amirak).

The balanced budget amendment also
fails to specify any mechanism to ensure
that its provisions are faithfully observed.
While the most obvious recourse for
enforcement is the judiciary, such s massive
iransfer of power would invariably be
accompanied by pervasive legal confusion,
Among other things, the amendment does
not specify whether the so-calied political
question doctrine—which restrains the
courts from inappropriate interference with
other branches of the government-would
permit unelected judicial officials to raise
taxes and cut benefits to balance the budget.
The amendment also fails io provide any
indication of the type of plaintiffs who
would be able to show sufficient injury w
establish legal standing to challenge non-
compliance with the amendment. For
example, it's not clear whether an ordinary

taxpayer would suffice, or it would be nec-
egsary for a legislator or even the entire
House or Senate 1o bring suit to enforee the
amendment’s terms.

The proposed constitutional amendment

requiring a two-thirds majority vote to
increase taxes would aiso be problematic
from an enforcernent perspective, There can
be no doubr that Hugation would arise nver
the meaning of “increase in internal rev-
enae’—a new term of art with no known
antecedent or supporting legislative history.
Also unclear iz whether the amendment
would apply to a bill that reduces tax rev-
enues in some vears, but increases them in
other years, or a user fae hike that substi-
tutes for a tax increase. Similarly, the mean-
ing of the amendment’s exception for de
minimis tax increases is fraught with
peril-~how does one assess the puspose of
such a lerm in the comtext of a more than
$1.5 trillion federal budget? (Qur experi-
ence with a similar House rule requiring a
60 percent vore to increase taxes is not
promising——on four occasions last Con-
gress, Republicans chose to ignore their
own internal rule and pass tax increases
based on only simple majorities.

& Is the amendment consisiens with the
rest of the Constitution and. in particular,
the Bill of Rights?

Even if a particular constitutional
meets all of the criternia noted above, it should
not warrant congressional approval if it's
inconsistent with some other, more funda-
mental, constitutional principle. For example,
the term limits amendment, by denying vot-
ers the opportunity to vole for the person they
believe is most qualified to serve as their rep-
resentative or Senator. undercuts the very
foundarion of our democracy—majority rule.



There is iittle difference herween forcing Citi-
zens to vote for a particular candidate for
office and denving thern the ability to vowe for
that same person. This fundamental truth was
recognized by our founders when they reject-
ed efforts 1o provide for term Hmits in tie
form of mandatory “rotations in office™ by
federal legislators, o
The most likely effect of term limis is
the transter of power from elected members
of Congress with knowledge of the legisla-
five process to legislative staff, federal
bureaucrats. and corporate lobbyists. In-
stead of a legislawre more sensitive (o the
needs of the voters, we could end up with
representatives more interested in finding a
job after their term expires than responding

to the long-term needs of their constituents.

The proposed “religicus liberty” amend-
ments also pose a grave risk 1o our constim-
tionat values. Last Congress, the House
Judiciary Commuttee held six days of hear-
ings on two constitutional proposals——one

offered by Rep. Ernest Istook (R-Okla.)

designed to protect “student-sponsored
prayer,’ and anoiher offered by Rep. Hyde
mandating that the govermment nol “deny
benefits 1o or otherwise discriminate
agatnst” any religious group.

Both amendmenms would significantly
undermine the First Amendment establish-
ment clause. the comerstone of separation of
church and state in this country. Although the
Istook amendment purports to prevent the
Pnited States or any state from composing
any “official prayer” or “compel{ling] joining
in prayer.” it would not limit the coercive
authority of the schools or ieachers them-
selves, who could elect to begin every day
with the delivery of a sectarian prayer of
other religious observance before a captive
audience of children. And since the amend-
ment includes no time or place limitation. any
studer gathering could become a competi-
tive grounds for students of all faiths to orga-
nize and present their retigious views,

Unless we’re convinced of the need
for change, we should give our current
political system the benefit of the doubt.

The Hyde constitutional proposal—
which would force the government to fund
religion in the same manner it funds secular
activities—is equally disruptive o the cause
of religious freedom. By paving the way for
mandatory public support of parochial
schaols and other religious causes, the
amendment would threaten the existence of
the resource-starved public school system.
In doing so, the amendment would violate
our taxpayers' own religious liberties, by
requiring them to fund someone else’s reli-

_gion. The amendment would also trigger

campetition among religions groups for
lisnited public funds, forcing the govern-
ment o make difficult choices regarding
monetary allocations. The inevitable result
would be government sponsership of
majority religious faiths, to the detriment of
minority faiths and those who practice no
religion—the pracise opposite of the intent
of the esiablishment clause.

AVOIDANCE MECHANISMS

Given the many clear-cut problems with
these constitutional amerximents, why have
they enjoyed so much congressional suppost?
For too many, amending the Constitution
merely serves as an excise for avoiding the
more difficult decisions of day-to-day gov-
eming. How else can we explain legislators
who line up to support deficit-busting tax cuts
while hypocritically voting for a balanced
budget amendment? Others are ynable to
gather the will to limit the power of
enrenched incumbents by reforming the
camnpaign finance laws, but have no difficalty
pushing for a term lHrnits amendroent which,
even i adopted, would not apply o any cur-
reat incursbents for as rany ag 19 years, And
instead of working on finding the funds to
place more “cops on the beat” to combat
crime, many in Congress prefer to focus their
time and efforts on the largely symbolic vic-
tims’ rights amendrnent,

There is very little in the Constiution
which prevents Congress from achieving
its policy goals represented by these
amendrrents, alb that is needed is sufficient |
political courage. The Constitution has pro-
vided us with the most enduring and suc-
cessfisl democracy in history, and nnless
we're absolutely convinced of the need for
change, we should give our current political
systém the benefit of the doubt. [ ]
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